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Despite the lengthy briefing this Court has received on the issue of whether the Michigan
Catastrophic Claims Association (“MCCA”) is a “public body” under the Freedom of
Information Act (“FOIA”), the ultimate decision on this issue does not change the end result—
the MCCA’s records are not required to be disclosed to Plaintiffs. If this Court properly finds
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that the MCCA is not a public body, then FOIA does not apply; there is no constitutional
question to review; and the MCCA’s records are not required to be disclosed. If this Court finds
that the MCCA is a public body under FOIA (which it is not), then, as this Court already
previously held, all of the MCCA’s records are exempt from disclosure under MCL 500.134.
The Legislature’s decision to exempt the MCCA’s records from disclosure in MCL 500.134 does
not violate article 4, § 25 because MCL 500.134 does not amend, alter, or revise FOIA in any
way. Nothing presented by Plaintiffs in their Supplemental Brief changes these conclusions.
The MCCA respectfully requests that this Court find the MCCA is not a “public body” subject to
FOIA and there is no violation of article 4, § 25.
I.

PLAINTIFFS ASK THE COURT TO IGNORE THE PLAIN LANGUAGE OF
FOIA, MCL 500.3104, AND MCL 500.134, TO REACH THEIR DESIRED
RESULT.
Plaintiffs’ entire argument that the MCCA is a “public body” under FOIA revolves

around a view of MCL 15.232(d)(iv) in complete isolation from other provisions of FOIA and
MCL 500.3104. Plaintiffs ignore the fact that FOIA’s stated purpose is to ensure transparency in
government and that, unlike the definition in FOIA of “person”, the definition of “public body”
does not include “associations”, which both support the finding that FOIA does not apply to
private associations like the MCCA. (See MCCA Supp Br, pp. 4-11). Plaintiffs also ignore that
the Legislature specifically referred to the MCCA as an “unincorporated, non-profit association”
in MCL 500.3104 and intentionally did not make the MCCA a public entity, its employees
public employees, its money public money, or its obligations State obligations. (Id. at 11-14). In
1

fact, in MCL 500.3104(1), the Legislature made it perfectly clear that it intended the MCCA to
be treated like a private insurance company for all non-insurance laws,1 which includes not being
subject to FOIA. The lone fact that the Legislature enacted MCL 500.3104 does not necessarily
make the MCCA a “public body” under FOIA. Looking at MCL 15.232(d)(iv) in context makes
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that evident.
Plaintiffs also argue that the MCCA is a “public body” for FOIA purposes because it is
“funded through governmental authority[.]” (Pl. Supp. Br. at 8). This argument not only suffers
from the same deficiencies as noted above (i.e., it is not supported by the plain language of FOIA
or MCL 500.3104), it is also factually incorrect. Plaintiffs contend the MCCA receives funding
through governmental authority because MCL 500.3104 requires no-fault insurers to be members
of, and pay premiums to, the MCCA, to do business in the state. (Id. at p 8). The MCCA,
however, is not funded by or through state or local authority. All agree that as explained by this
Court in Breighner v Mich High Sch Ath Ass'n, 255 Mich App 567, 579-80; 662 NW2d 413
(2003), aff’d, 471 Mich 217; 683 NW2d 639 (2004), the “by or through” language in MCL
15.232(d)(iv) means “funding ‘by’ a governmental authority (an entity) and funding ‘through’
governmental decision-making authority (the power to regulate).” (Italics in original). What
Plaintiffs ignore is that the Supreme Court then held that the term “funded” as used in MCL
15.232(d)(iv) means “the receipt of a governmental grant or subsidy.” 471 Mich 217 at 226-27
(emphasis added), citing State Defender Union Emples v Legal Aid & Defender Ass'n, 230 Mich

1

MCL 500.3104(1) states: “Except as expressly provided in this section, the association
is not subject to any laws of this state with respect to insurers, but in all other respects the
association is subject to the laws of this state to the extent that the association would be if it were
an insurer organized and subsisting under chapter 50.” In other words, if a private insurer would
not be subject to a non-insurance law (i.e., FOIA), then neither is the MCCA. The inescapable
conclusion based on the Legislature’s plain language in MCL 500.3104 is that the Legislature
never intended the MCCA to be a public body subject to FOIA.
2

App 426, 432; 584 NW2d 359 (1998) (“Thus, we conclude and hold that, as used in the statute,
‘funded’ should be construed to mean the receipt of a governmental grant or subsidy.”). Based
on these definitions, the Supreme Court found that the Michigan High School Athletic
Association (“MHSAA”) was not a public body for FOIA purposes. Like the MHSAA, the
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MCCA does not receive any governmental grant or subsidy, directly or indirectly. The MCCA is
not supported by any public monies, despite Plaintiffs’ contention to the contrary. The fact that,
like other expenses, MCCA assessments may be reflected in the rates and premiums charged by
member insurers to their Michigan policyholders2 does not mean that public monies are
supporting the MCCA. The MCCA is entirely funded by premiums paid by its member-insurers
(and investments based on those premiums).
Plaintiffs’ example of Sclafani v Domestic Violence Escape, 255 Mich App 260; 660
NW2d 97 (2003), highlights this distinction. (Pl. Supp. Br. at 14). The corporation in Sclafani
received more than 60% of its funding from government grants, and even then the Court of
Appeals remanded the case to the trial court to determine whether the organization’s funding was
for services rendered (and therefore not within FOIA’s reach).3 Again, the MCCA receives no

2

Plaintiffs’ suggestion that MCL 500.3104 requires the assessment to be charged to
Michigan citizens again asks this Court to look at only a portion of the relevant statutory
language. MCL 500.3104 states, “[p]remiums charged members by the association shall be
recognized in the rate-making procedures for insurance rates in the same manner that expenses
and premium taxes are recognized.” MCL 500.3104(22) (emphasis added). MCL 500.2110,
which addresses how expenses and premium taxes may be recognized, only requires that “due
consideration” be given to expenses, not that they must be passed along in the rates. The
Department of Insurance and Financial Services made this point clear years ago in a Bulletin on
the MCCA. (See Bulletin 2007-04-INS, Exhibit 8 to MCCA’s Application for Leave to Appeal).
3

Sclafani stated it construed MCL 15.232(d)(iv)’s reference to “primarily funded by or
through state of local authority” as evidence that the Legislature believed “taxpayers should be
able to monitor the use of public money by private organizations.” 255 Mich App at 269. As
stated in the MCCA’s Supplemental Brief, the plain language of FOIA does not support
extending FOIA to private associations (MCCA Supp. Br. at 4-11), and it certainly cannot be
extended to private associations that do not use public money and are not “funded” by public
3

funds from the State or any other governmental unit. It is simply not “primarily funded by or
through state or local authority.”
As evidenced by is plain language, FOIA is not intended to apply to private associations
that receive no government funding, like the MCCA, which is why the Legislature acted so
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quickly and expressly to correct what it perceived to be a threat on the MCCA’s (and like
organizations) private nature created by this Court’s decision in League General Ins Co v
Michigan Catastrophic Claims Assoc,165 Mich App 278; 418 NW2d 708 (1987).

The

Legislature wanted to ensure that the MCCA’s records were not subject to disclosure, which is
exactly what MCL 500.134 did.
II.

PLAINTIFFS IGNORE THE IMPORTANT CONTEXT OF THE LEAGUE
GENERAL DECISIONS AND SECTION 2 OF 1988 PA 349.
Plaintiffs contend that the enactment of MCL 500.134 “confirms” that the MCCA is a

public body under FOIA and that it would be “entirely unnecessary to exempt the MCCA’s
records from FOIA if the MCCA was not a public body subject to FOIA in the first place.” (Pl.
Supp. Br. at 10). This statement, however, completely ignores the context in which MCL
500.134 was passed.
The Court of Appeals issued its decision in League General, finding that the MCCA’s
character and function made it a state agency, on December 21, 1987. Id. at 285. 1988 PA 349
was signed into law (with immediate effect) on November 14, 1988. The Supreme Court did not
issue its opinion reversing the Court of Appeals and clarifying the MCCA’s private status until
July 16, 1990. League General Ins Co v Michigan Catastrophic Claims Ass’n, 435 Mich 338;
458 NW2d 632 (1990). In other words, the Legislature did not want to wait for a decision from
the Supreme Court, and acted to clarify the status of the MCCA and other similar organizations
money.
4

and protect those organizations from being treated like state agencies/public bodies, and gave
that act immediate effect. After the Supreme Court’s decision came down in July 1990, the need
for 1988 PA 349 was essentially eliminated because it recognized what was already true—that
the MCCA was a private association that should not be subject to governmental
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restrictions/obligations, but the legislation remains in place.
This Court’s decision in League General raised concerns over the general treatment of
the MCCA (as well as other identified organizations) as a public body/state agency. There, this
Court analyzed the character and function of the MCCA in reviewing whether if the MCCA was
a “state agency” under the Administrative Procedures Act (“APA”). 165 Mich App at 285. The
fact that this Court specifically addressed: 1) the APA, and 2) the MCCA, in League General
did not calm any fears on the part of the Legislature. The Legislature quickly acted to clarify the
status of not only the MCCA but other similar types of organizations (e.g., the Michigan’s
Worker’s Compensation Placement Facility, the Michigan Basic Property Insurance Association,
etc.), not only under the APA but also under FOIA, the Open Meetings Act, and other statutes.
The plain language of MCL 500.134 evidences this intent, but the Legislature then went even
further and expressly articulated its concern and the intent behind 1988 PA 349 in Section 2 of
that same act.4

4

Plaintiffs refer to Section 2 of 1988 PA 349 as a “Drafter’s Note” and therefore ask the
Court to disregard it as unreliable legislative history. (Pl. Supp. Br. at 4, 15-22). Plaintiffs’
obvious intent is to dismiss the content of Section 2 as nothing more than one person’s
explanation of MCL 500.134’s enactment. Section 2 of 1988 PA 349, however, is not simply a
“drafter’s note” or compiler’s note. Section 2 of 1988 PA 349 was an enacting section of that
public act (as evidenced by the use of the full term “Section” rather than the abbreviated “Sec.”),
which was passed by the Legislature and included in the final public act signed by the Governor.
The difference between such a section and a compiler’s note is evidenced in the preceding public
act (1988 PA 348, which is attached hereto as Exhibit A), which included an enacting section
that gave a conditional effective date of that act as well a “compiler’s note” that explained the
condition precedent was satisfied. As explained in the MCCA’s Supplemental Brief and herein,
5

Plaintiffs make much of the fact that League General involved the APA and not FOIA
(Pl. Br. at 11-15), but, as shown above, the Legislature was clearly concerned that the logic of
that decision would be applied in other contexts to subject the MCCA—and the other identified
organizations—to all sorts of obligations and restrictions of public bodies and/or state agencies,
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including FOIA. Section 2 of 1988 PA 349 states as much. To argue that League General “has
nothing whatsoever to do with” (Pl. Supp. Br. at 11) this case is wholly without merit and is akin
to arguing that because League General involved the MCCA, its holding had no impact on
clarifying the status of the other listed entities in MCL 500.134.
Moreover, Section 2 of 1988 PA 349 is not “inconsistent” with MCL 500.134. (Pl. Supp.
Br. at 20). In light of this Court’s decision in League General, the Legislature wanted to ensure
the MCCA was not treated like a public body (because it never intended for the MCCA to be
treated as one), so it took precautions to ensure that the MCCA’s records (and those of the other
listed organizations) would not be subject to disclosure under FOIA, which the Legislature is
permitted to do under MCL 15.243(1)(d). The fact that Legislature could have amended the
FOIA definition of “public body” as another way to accomplish its goal does not diminish the
effect of the manner in which it chose to address its concerns. The Legislature did not need to
amend Section 2 or Section 13 of FOIA to accomplish its goal; MCL 500.134(4) was entirely
permissible under FOIA and the Constitution and ensured that the MCCA’s records would not be
subject to disclosure under FOIA.

the plain language of FOIA, MCL 500.3104, and MCL 500.134 make clear that the MCCA is not
a public body under FOIA. That conclusion is buttressed by, but not dependent upon, the
Legislature’s expressed intent in Section 2 of 1988 PA 349.
6

III.

THE COURT DOES NOT NEED TO REACH THE CONSTITUTIONAL
QUESTION, BUT EVEN IF IT DOES, THERE IS NO VIOLATION OF ARTICLE
4, § 25.
Because the MCCA is not a public body under FOIA, this Court need not reach the

constitutional question in this case. (MCCA Supp. Br. at 18). If, however, this Court disagrees
on the former question, it can and should find that there is no violation of article 4, § 25 and that
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the MCCA’s records are exempt from disclosure under FOIA. Plaintiffs provide a great deal of
unnecessary background on article 4, § 25, but the simple truth is that there can be no violation
of article 4, § 25 if Statute Y does not amend, alter, or revise Statute X. Without repeating ad
nauseam what this Court has already decided, MCL 500.134 does not amend, alter or revise
Section 13 of FOIA in any way. (See Exhibit A to MCCA Supplemental Brief, p 7). There is no
further examination needed.
Plaintiffs regurgitate some of the same arguments they already presented to this Court,
which were properly rejected. They contend that MCL 500.134 cannot exempt the MCCA’s
records because it immunizes the records of the MCCA from FOIA without “openly amending a
single word in FOIA,” (Pl. Supp. Br. at 39), and that the Legislature cannot give itself permission
to avoid article 4, § 25 by providing that exemptions to FOIA may exist outside of FOIA through
MCL 15.243(1)(d). (Id. at 41). As already determined by this Court, the enactment of MCL
500.134 did not violate article 4, § 25 because it did not amend, alter, or revise FOIA. FOIA
permits exemptions to exist outside of that Act (MCL 15.243(1)(d)), which is entitled to do
under the Constitution.5 The Legislature simply provided for the MCCA’s records to be exempt
5

If the Legislature violated the Constitution by enacting MCL 15.243(1)(d), then it has
also done so in countless other statutes. There are, for example, over 130 statutes that use the
phrase “except as otherwise provided by law”, which certainly includes allowing exceptions to
be found in separate statutes. And in addition to MCL 500.134, there are many other statutes
that use the phrase “as exempted by law” or “except as otherwise provided by statute” or “as
established by law.” (See Exhibit A and notes 9-11 in Exhibit F of MCCA Supp. Br.).
7

in MCL 500.134 rather than amending MCL 15.243. It could have placed the exemption in
either location—doing so directly in FOIA would require republishing under article 4, § 25
(because FOIA would be amended), but doing so in MCL 500.134 did not require republishing
because no part of FOIA was amended, altered or revised.6 Plaintiffs contend that MCL 500.134
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is “a clear deviation” from the way the Legislature enacts amendments to FOIA (Pl. Supp Br. at
45). Plaintiffs are correct in the sense that when the Legislature actually amends FOIA, it must
republish the affected section under article 4, § 25, but here MCL 500.134 did not amend FOIA.
Plaintiffs further argue that a Michigan citizen wishing to serve a FOIA request on the
MCCA would “not know from a perusal of FOIA” that the MCCA’s records are exempt. (Pl.
Supp. Br. at 47). This is not true. There is nothing misleading or deceptive by providing in
MCL 500.134 that the MCCA’s records are exempt from FOIA. The public is put on notice that
exceptions to FOIA may exist in other statutes—not once, not twice, but three times, in FOIA
itself (see MCL 15.235(5)(a), MCL 15.243(1)(d),and MCL 15.243(1)(h)) and nothing in FOIA
itself is altered by such enactments.
The same analysis of Section 13 of FOIA applies to Section 2 of FOIA. MCL 500.134 in
no way amends, alters, or revises Section 2 of FOIA. Even Plaintiffs acknowledge that “there is
6

Plaintiffs’ proferred examples of correctly amending FOIA highlight this distinction.
(Pl. Supp. Br. at 46). 2000 PA 88, 2002 PA 130 and 2014 PA 563 all amended sections of
FOIA; MCL 500.134 did not. Rather than directly amend FOIA, the Legislature exempted the
MCCA’s records from disclosure in MCL 500.134, which it is permitted to do under FOIA itself,
namely, MCL 15.243(1)(d), and which it has done in countless other instances. See, e.g., MCL
18.355a (exempting information that identifies victims of sexual abuse); MCL 28.292(8)
(exempting organ donor information), MCL 29.5p (exempting information obtained regarding
hazardous chemicals in the workplace); MCL 52.202(4) (exempting medical records and other
documents obtained during a medical examiner’s investigation); MCL 125.1954 (exempting
certain proprietary information related to the Michigan Strategic Fund); MCL 125.2088c(8)
(exempting investment fiduciaries working with the Michigan Strategic Fund); MCL
168.759a(11) (exempting electronic mail addresses by an absent uniformed or overseas voter);
MCL 205.747(7) (exempting certain mediation information); and MCL 780.830 (exempting
victim’s address and telephone numbers maintained by courts or sheriffs).
8

nothing in the statutory language of MCL 500.134 that actually states that the MCCA is not a
“public body” and that MCL 500.134 “did not alter the definition of ‘public body’” under FOIA.
(Pl. Supp. Br. at 20, 22). MCL 500.134(4) acts only to exempts the MCCA’s records and
information from disclosure. There is nothing in FOIA that prohibits the Legislature from taking
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such action. Under MCL 15.243(1)(d), an exemption outside of FOIA (like MCL 500.134) must
only specifically describe the “records and information” exempt from disclosure. There is no
limitation one way or the other on the number of records that may be exempted.

If the

Legislature sees fit to exempt all of the records of an entity, like the MCCA, it may do so; and if
it sees fit to exempt only one record of an entity, it may do so. In the case of MCL 500.134(4),
the Legislature chose to exempt every record belonging to the MCCA and like associations from
disclosure (which aligns with the Legislature’s explicit intent to make sure that the MCCA was
not treated like a public body).
This Court gives deference to a deliberate act of the Legislature and does not inquire into
the wisdom of its legislation. Dearborn Twp v Dearborn Twp Clerk, 334 Mich 673, 690; 55
NW2d 201 (1952). Accordingly, this Court has recognized that the “power to declare a law
unconstitutional should be exercised with extreme caution and never where serious doubt exists
with regard to the conflict.” Council of Orgs & Others for Educ About Parochiaid v Governor,
455 Mich 557, 570; 566 NW2d 208 (1997), citing Thayer v Dep't of Agriculture, 323 Mich 403,
413; 35 NW2d 360 (1949). “Every reasonable presumption or intendment must be indulged in
favor of the validity of the act, and it is only when invalidity appears so clearly as to leave no
room for reasonable doubt that it violates some provision of the Constitution that a court will
refuse to sustain its validity.” Id., citing Cady v Detroit, 289 Mich 499, 505; 286 NW 805

9

(1939).7 Plaintiffs essentially ask this Court to find that the Legislature chose to ignore (or,
worse yet, intentionally violate) the Constitution when it enacted MCL 15.243(1)(d) and then
again when it enacted MCL 500.134. Plaintiffs fail to provide any reason to overcome the strong
presumption of constitutionality, let alone the requisite “clearly apparent” reasons. Cady, 289
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Mich at 505.
The Legislature must comply with article 4, § 25’s requirement when it revises, alters, or
amends a statutory provision; but it did not do so in this case (or in the myriad other exemptions
contained in statutes outside of FOIA). The Legislature’s enactment of MCL 15.243(1)(d) and
MCL 500.134 were proper, entirely constitutional, and entitled to deference from this Court.
CONCLUSION
For all of these reasons, the MCCA requests that this Court hold that the MCCA is not a
public body subject to FOIA and that there is no violation of article 4, § 25.
Respectfully submitted,
DYKEMA GOSSETT PLLC
By: /s/ Lori McAllister
Lori McAllister (P39501)
Joseph K. Erhardt (P44351)
Jill M. Wheaton (P49921)
Courtney F. Kissel (P74179)
Attorneys for MCCA
Capitol View Bldg.
201 Townsend Street, Suite 900
Lansing, MI 48933
Telephone: (517) 374-9100
Facsimile: (517) 374-9191
Dated: February 1, 2016

7

Moreover, the Constitution, including art 4, § 25, must be construed in a reasonable
manner. Alan v County of Wayne, 388 Mich 210; 200 NW2d 628 (1972), citing People v
Mahaney, 13 Mich 481 (1865).
10
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